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RELATING TO CONFIDENTIAL INFORMATION 

 
Pursuant to 220 C.M.R. 1.04(5)(a), The Berkshire Gas Company (“Berkshire” or 

the “Company”) hereby moves that the Department of Telecommunications and Energy 

(the “Department”) issue a protective order to grant protection from public disclosure 

pursuant to G.L. c. 25, §5D to the “Emergency Response Plan” (the “Emergency Plan”) 

submitted herewith in response to a directive within the Department’s final decision in 

this proceeding.  This Emergency Plan addresses a number of requirements including 

load curtailment.  In support of this motion, Berkshire states the fo llowing: 

1. Berkshire is a gas company organized under the laws of the 

Commonwealth of Massachusetts and is engaged in the business of selling and 

distributing gas at retail in Massachusetts. 

2. On March 15 2002, Berkshire filed its petition with the Department for the 

approval of its forecast and supply plan.  During the evidentiary phase of the proceeding 

reviewing the forecast and supply plan, the Department requested that Berkshire submit 

its plan for reducing load in the event of certain contingencies.  See D.T.E. RR-3. 

3. The Department affirmed that request in the Final Decision.  Id.  

Accordingly, the Department directed the Company to submit its emergency load 
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shedding plan to the Department for review.  The Berkshire Gas Company, D.T.E. 02-

17, p. 44 (2003). 

4. Berkshire has determined that protected or confidential treatment of the 

Emergency Plan is appropriate given the significantly greater need for security in the 

natural gas industry.  Accordingly, Berkshire is hereby moving for such protected 

treatment.  

5. Pursuant to G.L. c. 25, §5D, the Department is authorized to “protect from 

public disclosure, trade secrets, confidential, competitively sensitive or other proprietary 

information provided in the course of proceedings” of the Department.  G.L. c. 25, §5D 

establishes a three-part test for determining whether, and to what extent, information 

submitted by a party in the course of a Department proceeding may be protected from 

public disclosure.  First, the information for which protective treatment is sought must 

constitute “trade secrets, [or] confidential, competitively sensitive or other proprietary 

information.”  Second, the party seeking protective treatment must overcome the 

statutory presumption in G.L. c. 66, §10 that all such information is public information by 

“proving” the need for non-disclosure.  Third, even where a party establishes the need 

for protective treatment, the Department may protect only so much of that information 

as is deemed necessary to meet the established need and may also limit the term or 

length of time such protection will be in effect.  G.L. c. 25, §5D; The Berkshire Gas 

Company, D.T.E. 01-41, p. 16 (2001).  The Department has developed several 

considerations that it has deemed appropriate with respect to the public interest 

assessment, including the interests at stake, the likely harm that could result from 

disclosure of such information and the public policy implications of such disclosure. 
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6. Berkshire seeks protective treatment for the Emergency Plan as the 

General Laws specifically reflect the merits of protecting these type of materials from 

public disclosure.  Specifically, G.L. c. 4, §7 (Twenty-Sixth Clause) provides for several 

“exemptions” from the definition of “public records,” including: 

(n) records, including, but not limited to, blueprints, plans, policies, 
procedures and schematic drawings, which relate to internal layout 
and structural elements, security measures, emergency 
preparedness, threat or vulnerability assessments, or any other 
records relating to the security or safety of persons or buildings, 
structures, facilities, utilities, transportation or other infrastructure 
located within the Commonwealth, the disclosure of which, in the 
reasonable judgment of the record custodian, subject to review by 
the supervisor of public records under subsection (b) of Section 10 
of chapter 66, is likely to jeopardize public safety. 

 
7. Berkshire submits that it would be highly inappropriate if the Emergency 

Plan were made available to the public given that such procedures relate expressly to 

the security, safety, emergency preparedness of the Company’s operations, particularly 

given the increasing emphasis on security in the aftermath of the events of September 

2001.  Moreover, the protection of the public health and safety of Berkshire’s customers 

during peak demand periods is particularly important given the likely consequences of 

outages during such periods.  Accordingly, added security measures, such as the 

requested treatment for the Emergency Plan are necessary and appropriate to protect 

the public health and safety and reflect the sort of information that should be accorded 

confidential treatment. 

8. Importantly, Berkshire Gas has provided the Emergency Plan to the 

Division of Energy Resources pursuant to the understanding that such Plan would be 

accorded protected treatment.1 

                                                 
1 Berkshire remains willing to provide the Emergency Plan to appropriate parties upon the execution of a 
satisfactory non-disclosure agreement. 
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Accordingly for the reasons stated herein, Berkshire respectfully requests that 

the Department grant this motion for protective treatment of confidential information with 

respect to the specified materials  and take such action as may be necessary and 

appropriate consistent with such treatment. 

Respectfully submitted, 

THE BERKSHIRE GAS COMPANY 

By its attorneys , 

_____________________________________  
James M. Avery, Esq. 
Brown Rudnick Berlack Israels LLP 
One Financial Center 
Boston, MA 02111 
Tel.: 617-856-8112 
Fax: 617-856-8201 

Dated:   February 24, 2003 
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